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UNITED STATES DISTRICT COURT 
eastern district or hew york 




KOT70~: 

66 CR 314 


UNITED STATES 0? AISRICA, , 

-against- , 

RAYMOND ARGRO, , 

Defendant. s 

- - 

• , 

SIRS i 

PLEASE TAKE NOTICE, that upon the annexed affidavit 
of SD;CUU) J. KELLY, duly sworn to this 9th day of January 1974, 
ano upon all the raper3 and proceedings heretofore and herein, 
the underJignad, in behalf of the defendant, RAT..OND ARGRO, v_ll 
move this Court before the Honorable JOHN F. DCOLING, JR., in 
the United States District Court of the Eastern District of rev 
York, 225 Cadnan Plaza East, borough of Erookly.., City and State 
of New York, at a tine ard place to be fixed by the Court, but 
no later than January 15 1974, the date now sot for the ex¬ 

piration of the stay d the defendant’s removal from Federal 
Detention Haadr'-c-Gers, for an order (1) granting a further stay 
of the defendant’s removal pending the final determination of 


I I 


i 

j. I 

I; * Jli * c - 0 “ ion and parole revocation proceedings (2; directing that i 

i 

i| sain parole recocation proceedings be held at Federal Detention ; 

I, Keacguarters, 427 West Street. New York, New York 10C14 and .1) 

" . . 
granting the release of the defendant on appropriate bail pending 


.inal detc.-.inaticn of the parole revocation proceedings; and for 
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TO j 


BROOKLYN, NSW YORK 
January 9, 1974 


Yours, etc.,' 

ROBERT KASANOF, ESQ., 
Federal Defender Services 
Onit/The Lc^i. Aid Society 
26 Court Street, Roon 701 
Brooklyn, New York 11201 

EDJE.RD J. 30YD, V, ESQ. 

Acting United StaiC 3 Attorney 

CLERK CF T.-Z: UNITED STATES DISTRICT COURT 

eastern district cf ycrk 
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Jl O SV#»TJ3 DISTRICT COURT 

|! eastern district or new vor:< 

, - X 

UNITED STATES OP AMERICA, , 

-against- : 


Raymond argro. 


Defendant. 


affidavit 


66 CR 314 


•I STATE OF HSW YORK) SSs 

il county of kings ) 


EDWARD J. KELLY , being duly sworn, deposes and says: 

1. He is an attorney associated with R03ERT KACANOF, 
ESQ.. Federal Defender Services Unit/The Legal Aid Society, at¬ 
torney of record assigned to represent the defendant herein, 
RAYMOND ARGRO. 

This affidavit is submitted in support of a morion 
for an order (1) granting a further stay of the defendant's re¬ 
moval from Federal Detention Headquarters pending final determina- 
tion of this motion and parole revocation proceedings (2) direct¬ 
ing that said parole revocation proceedings be conducted at 
Federal Detention Headquarters, 427 West Street, New York, New 
York 10014 and (3) granting the release of the defendant on 
appropriate bail and conditions •■pending final determination of 
parole revocation proceedings; and for such other and further 
relief as to the Court may seem gust and proper. 

3. On December 21, 1973, Judge Dooling, after as¬ 
signing this office to represent the defendant, signed an o;:.lcr 

• 0 

staying the removal of the defendant from West Street until 
January 15, 1974. (Copy of order attached) This was done after 
the Court received a letter from the defendant, dated December lfil ' 
In which he indicated that ho was to be removed to Z*ewisburcl 











; i: - 4 rolc revocation proceedings. that the attorney promised 
hita had not materialized# and that he was asking for a hearing 
at which hail would he set pending the determination of the re* 
vocation oroceedings, for which no date had yet been set.(copy of 

6 

| letter attached) 

\ . 4. The back ground of defendant's incarceration at 

’ West Street, while briefly jet forth in defendant's letter, are 

i| here amplified on the basi- of two interviews with him. On 

* 

jj November 27, 1973, while at work at a service station where he 

I I 

was employed as a mechanic, the defendant was arrested by F.3. I. 

J agents on a warrant charging him with violations of parole. (Copy ; 
of warrant attached) Taken to this courthouse, the defendant was 
interviewed by >:iss Green of the Probation Department who dis¬ 
cussed the charges with him. Apparently at this time or at a 
later interview, ha as advised that an attorney would be assigned 
to him but his was not done until Judge Dooling took action on 
defendant's letter to him. Also at this or the later interview 
with Kiss Green, the defendant denied his moral guilt on all the 
charges but did admit that he had been tried and convicted c.n a 
*tate charge of possession of dangerous drugs, sentenced to five 
! ( 5 ) yoars, and that, release on a $5000.00 appeal bond, his case 
! was r .ow on appeal. Miss Green did not provide defendant with a , 
copy of the warrant, after filling out seme forms on the basis of 

i 

the interview. 

5 e The defendant was then removed to West Street. 

On or about December 14. 1973. he had an interview with a Mr. 

. Hasson, who is on the staff at West Street and deals with parole 
revocation matters. At this time, the defendant was advised that 
parole revocation proceedings would take place at West Street 'ni 
January and he signed a form acknowledging this arrangement (copy 

Si 

• * * » * * * 

r 7 j 
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°* for *" Attached). Hr. Hasson advised the defendant that if he ' 
had not boon assigned an attorney by the Wednesday after Christmal 
Mr. Hasson should be advised and he would contact the Court. 

The defendant wrote his letter to Judge Dooling on Docmebcr 13, 
1073 when he was still without counsel and had just been advised I 
by »lr. Hasson that the parole proceddings would not take place 
at West Street but rather at Lewsiburg, to which the defendant was 
to bo recoved shortly. When the defendant, having heard about 
|jir ‘r '" = ".l. v rr<? " ~ from another innate, inquired about his right i 
to the two pronged proceedings enunciated therein,he was told by 
Ur. Hasson tnat ha had had his preliminary hearing when he spoke 
to Kiss Green on two occasions and that in view of his admission 
to her of his legal conviction, the Board of Parole had directed 
his removal to Lewisburg for final parole revocation proceedings. 

Sm The defendant was scheduled to leave on a bus 
for Lewisburg on the evening of December 21, 1973. However, be- 
casue of defendant’s indication that his brother was coming from j 
Virginia for a visit and the intervention of Judge Dooling’s 
order the defendant was not removed and has remained at West 
Street to date. Ke was interviewed there by counsel or January 
3# 1974 and January 8 , 1974. 

7. On January 7,1974, the defendant was notified that 

I 

his moaner, Gladys Argro, had died in Virginia after a long illncs 

to go ► 

ar.d was aav.sed that ho would be permitted/thcre on January 10, 
1974. However, on January 8. 1974, he was told by Mr. Hasson 
that such a trip would bo permitted only if the defendant paid 
in advance tne air transportation charges to Virginia and return 
for himself and the escort. The defendant indicated this in a 
telephone call to counsel on January 8 , 1974 and stated that he' 
had no money available for this purpose. Subsequent information 


» 








provided by a friend of the defendant indicated that if released 
without escort the defendant would be able to sot to Virginia and 
back on his own. 

• Why this can was not furloughed according to 18 UDC 
S4082 and other statutes is bothersome because he was at liberty 
on bond during his state case, was granted an appeal bond, after 
conviction, knew of the inevitably of a parole violation since 
1972 and, nevertheless, never fled this community where his re¬ 
sidence and work roots have existed since his release on parole. 
Counsel believes this episode is relevant because, taken with the 
shan “preliminary hearing" ho had before Hiss Green, it indicates,* 
j at best, an insensitivity to the defendant's sensibilities and 
rights. 

8 . Counsel contends that (1) the ’defendant should 
not be removed until final determination of this motion and of 
the parole revocation proceedings ( 2 ) these parole revocation pro¬ 
ceedings should take place at Federal Detention headquarters in 
this city and (3) the defendant should be enlarged on bail pend¬ 
ing final determination of the parole revocation proceedings. 

9. Contentions (1) and (2) above will be considered 
here as interrelated. Although §54205 and 4206, which provide 
for the retaking of a prisoner for parole violation and 54207, 
which provides for an appearance before parole authorities after 
retaking, do not specify where the prisoner is to be confined 
and where parole revocation proceedings should take place, it 
made good sense, long before the teachings of Harri-sc" v P---.>r . ; 
408 US 471 (1972), with support in the case law, e.g. Hysor v r.gcd. 

225 (DC:1963), that the proceedings should take place ! 
at a site near where the alleged violation occurred. It's obvious! 











E 


• ... • . -Ui ■ - . i 

that this is where evidence, whether testimonial or ac cum.cn t-ry, . 

is most convcni-ntly available to both the Board and the prisoner. 
To hold the proceedings at a distant place iron the violation, 
while it may cause some inconvenience to the Board, is most pre¬ 
judicial to the prisoner who is without the resources of his 
accuser, if the prisoner is to raise any meaningful defense to 
the charges, he should be accorded a hearing where he is best 

able to obtain the assistance he requires. 

The reasonableness of this now enunciated in • - , r . 

v Brower . 408 U.S. (1972) 471, 496. where the Court states: 

...due process would senn to require that some 
minimal inquiry be conducted at or r usona-.y 
near the place of the alleged parole 
or arrest* and as promptly as ccr. ’enicnt alter 
arrest while information is freon ar.u sources 
are available. 

The Court then goes on to emr crate what notice the , 
defendant is to be given, what types of information he may adduce . 
at the hearing, and what record is to be made of the proceedings. 
While the Court, in continuing with the rubrics of the revocation 
I hearing itself, does not indicate where it should tahe place, it , 
seems implicit that the same due process, which required the pre¬ 
liminary hearing to take place at or near the place of the alleged 
violation, would entail a fortiori the hearing in chief to be 
held at the same or a nearby site so that the prisoner could most 

conveniently a«d adequately raise his defense. 

20 . It is clear in defendant’s case that all t..a re¬ 
sources by way of testimony or documentation which ho needs are 
more available here than would be the case if he were transferred 
to lewisburg, Pennsylvania. His conviction took placo in Bingham 
where his nearest relative, a brother, resides; that is where the 


/ .** 
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| cun vioiacic.'i charge arose; he was supervised in this district 

I 

(lend this where paxole records and parole supervisors are; friends 
!• und employers, hi 3 residence, and his job site are all in this 
p area. He would be severely prejudiced if the revocation hearing 

I 

ware held at Lowicburg. 

11. The next requirement is, of course, that all the 
lj proceedings, both the preliminary hearing and the revocation 
j 1 hearing, be strictly controlled by the guidelines set forth in 

II Morrissey v 3rewor, 408 U.S. 471, 4S3-489 (1972). Ilona of the 

1 

|j procedures and rights delineated in that case were aftordod t.'.e 
j defendant when he had his so-called “hearing" before Miss Green. | 

I That this should occur doesn't come as a complete surprise to ’ 

. ,1 

counsel since, in his recent representation of a parole violator 

at West Street, the Board members, when I mentioned the case, 

. . 1 

seemed to be hearing about it for the first time. After giving 

, . . . I 

j polite attention, disinterest set in and they.got cn witn things 

as they intended in the first place. While this was tolerated byj 

j 

counsel becau.e the prisoner was eager to ha ,r e his parole revokedj 
I in order to a', oid incarceration on the state charge for which he j 

I I 

j had been charged as a parole violator, the same situation will notj 
I bo countenanced here where the defendant desires to vigorously 

i 

I defend himself against the cnarges. 

i 

12 .Counsel, finally, contends that, pending the ulti- • 
mate determination of the parole revocation proceedings, the do- j 
fendant should be released on appropriate bail! That the defendant 
is a good bail risk is supported (1) by his record in prison (2) ; 

(! i 

| by his history while on parole and (3) the nature of the charges 
I and his defenses thereto. I t 


II 
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13. Following his sentence on November 13, 19G6 for 
[armed ban!; robbery, to which he had ploadcd guilty, the defendant 
[ was connitted to the federal penitentiary at Terre Haute, Indiana.! 
j 3urir -S the approximately four (4) years he spent there, he ccm- 
^ plctcd hie high school education and obtained throe college credits 

II ’ | 

j, at *ndiana University. Ho learned the mechanic's trade and ulti- 
; ...a-cly participates in a work release urogram through which he 

'I 

|| was aale to * end •"•'ey hone to his wife and children. He also 

ji Evolved hinself in group therapy activities where he learned 

about hinself and his relationship to others. His record at Tarrc 
li 

Haute was in all respect a praiseworthy one and, when ho was re¬ 
leased on hover-tar 23, 1970, indicatsd an individual who had been 
fully rehabilitated. 

14* Af-er about two (2) months at heme, during which 
he was unable to find work, his wife, who had become involved 
with another man during his prison term, abandoned the defendant 
and their three children, after withdrawing all the money in the 


ijbank and leaving the defendant saddled with debts. Fortunately,. 

!i 

;the defendant found work as a mixer at the Nancee Paint Company in! 


jFarningdale and, with the assistance of friends, was able to make 

|l 

ijends meet and care for the children.- About a month later, he ob- 
|: tained a position a3 an auto mechanic at the Hillside Service 
I Can-or in .«ew Hyde Par.; and continued to be emoloyed there or at 
affiliated stations until he was arrested on the parole 
violation warrant on November 27, 1973. At the end of the school 
year of 1971, he sent his children to live with his sister in “ 
Richmond, Virginia and supported them regularly until his"present 
incarceration. This support was accomplished by his paying reg¬ 
ularly an amount into Court-he became legally separated from his 




•/)' V ? 












wir ° ir - July, 1971--r.d sending zidit 1 

* '*" w-.Ctir*w-J O J »• , it( jy y * .. 

r CqJlrC! ’ "° k “ bi “ cvvuy recently with a 1 

l “’°“ **‘ in *'' ““ 15 * “***‘«‘“ i» . laboratory, n. etr 1 

affection for each ate*, stain. «* nature. therefore. in counsel 

* «. «h. defendant's residence in this area, hie werh record hero.' 

• shousdorir.g the responsibility of supporting his children, cri' 

“ "**““"*■ ’** "• —» -=i. «:.o liver „d w!u 

*“* *'“* “ *“ ~ —■ «*<A against fiUgbt if be 

is released or bail. 

15. To conduce this post, of the ergeront. the Coart 

, - «. — trial, the defer- ! 

““ " U> “‘ “ ^ ““ on appeal hone foiling ' 

hi. conviction sr .0 sentence of five , 5 ) year,. 

■ ity of . parole violation a. early a. rely yec 4U „ .... I 

r ““ 3 ° n 61 * 3 ° b arrested on the parole ' 

violation warrant. 

“• Fi, “ ny - ~>»»•«• the Coart. in detcm.ininc! 

the flail issue, should consider th-> n a - U re a - , ' 

Ww nature of tne parole violation. 

I— “ “* “ — •< then by th.a defends.,- ! 

.The following account i, based or. infomtfion Provided by the dt- ! 
ifendant. i 

With recooct to 

— dru 3 conviction, defendant ad- • 


i! 


vises that, while on a trip to 3i»gh«tc» to visit his brother, he 

-d a Cnyanion. T.ussell Cain. who. the defendant ha d ,now„ tor 

.one yearn and who the owner and operator of the car. were 

.'.approached by police officers at a filling station in ! 

I - JvatAO ‘* m wie environs 

I Of Binghamton. Although thor* . . _ 

|! 5 "* U “ apparently no prior InfoiSiion 

]f“ to the police about tbo occupant. or the car. the officer. 


W/' 


1 








ll seemed intent on a search of the car which they accomplished, al- 

i , I 

j though the papers of both the defendant and Cain were prior thcre-j 

I to determined to be in order. According to the testimony at trial, 
|j the officers found a small vial of marijuana on the front seat 

II 

l| between the defendant and Cain and a quantity of glassine envelope^ 
j! containing heroin in a bag in the rear of the car on the floor in 
• | front of the scat. 

The issue of probable cause was determined adversely to > 

I . v 

the defendants and the evidence admitted at trial. Over tne oo- 

I 

jection of counsel, the marijuana vial was introduced, although 
there was r.o charge concerning it in the indictment. The defend- j 
i ant and Cain both took the stand ar.d denied knowledge of thw 

I 

contraband '3 presence in the car. On cross examination, the Court 

permitted the eliciting of information about the defendant's 

a 

| conviction for robbery. that he was/parolee a id that he had on 
occasion smoked narijiuana. The prosecutor, when Cain testified, 
elicited, with the approval of the Court, a-prior conviction in 
1961 for a Dyer act violation on which Cain had received a sus- 

j 

j pended sentocc. The defendants were convicted and each sentenced 
' to five (5) years. 

This case is currently on appeal to the appropriate 

i 

j Appellate division of the State of New York. 

18. Concerning the gun charges, the defcant indicates 
that, after he had been hospitalized in Binghamton for nine (9) 
days because of a stomach ailment, he, a female companion and hi3 

I 

brother and the latter's wife stopped in a bar for a few drinks 

prior to the defendant's returning to his home here. While on the 

• > \ 

way to the men's room, the defendant and his brother were con- i \ 

I fronted by an apparently drunk indiviual who brandished a gun at 










I 


I 


then, because carli.r this Person had made 3 ».c insult-.; 
about the defendant's corpar.icn and had been sc-onishw- for this 
by the defendant. Ine attendant .;noc..ed »~.c -j- 
hand and. as ha v.-.s about to leave far he. -. t - T-n -3 

brother for safe keeping. The drunk was thereafter o;ccted frer 
the bar and the defendant's brother retained the gun and took i: 
home with him. A few months later, the brother had an argument 
with his wife which became heated enough for someone to call the 
police, in some manner, the gun was seized by the police.and tne 
brother gave a statement concerning the manner in which it r.ac 
core into his possession, thus involving the defendant. Apparently 
a charge was lodged against the defendant which he did not be¬ 
come aware of until he was arrested cn the drug charge. 


I 


This case is currently in the course of being dismissed. 


Attached h.reco is a copy of a letter from defendant's Binghamton 
counsel to this effect. 

i 

19. With respect to being outside the district w. — .c-«- , 
permission, the defendant advises that with the approbation of .uj 
then parole supervisor, Mr. Morris, ho made frequent trips to 
Binghamton to visit his brother a..d —ally and Mo. hudzinski. * n: ^ 

; rasidsd there. According to the defendant, he had an agree..-.. ---• 
•• 3 —is sh?.t the latter vculd bs advised in advance.of the 


*• , . _ _ • v..n 4# s ore rezeon* cone 

{ trips for appropriate ^.......3, -- so e i 


ret * 


i| 


'i 


tl 


could not oe made with Mr. Morris. the defendant could proceed to 
Binghamton and report the trip in his next report to Hr. Morris. 

. . - .j._. tl at a 3tutv cf his reports .o ..r. ..o-■» 

will confirm this arrangement and make valid any of the trips he 
iade outsido the district. 

20. With respect to being associated with a person 


£ 


jjsngagad in criminal activity, it has already been noted that at 


I 


tf /s J 











both tnc uc.cnt.ant and Cain denied their guile. Although 

i 

the defendant had known Cain since 1S61 and had become good friend-: 

i 

with him-mdeed, it was Cain who helped the defendant get his job 

I 

as an auto mechanic-the defendant knew nothing but good about 

Cain and did not even know of his Dyer act conviction until after ^ 

the arrest on the drug charge. j 

1 

21 . in view of all these facts and circumstances, counsel 


would urge the Court to consider bail for the defendant and grant . 
it in appropriate measure. Prior authority for this is contained 

i 

; 

in Judge Doolir.g's decision in United Scat-;- v Harold schrieher . 

73 C 16-0, ceric.cd December 17, 1**73 (Copy of r.o.norancum/ordcr ! 

I 

attached). Vhile the nature of the violation etc. in dafendan a*a 

case are obviously distinguishable from Schricbrr . the precedent 

for setting bail is there and much of what the Court said is 

applicable to the posture of defendant's case. See United St-ter ^ 

l 

v Schri'.-.cr. p.4 last paragraph. Che defendant*3 conviction nay 


be reversed and the indictment dismissed as to him or a new trial 

I 

( 

ordered. Indeed, given the nature and value of the other violation, 
relative to the drug charge,and defendant's defense to then, it 
appears precipitous on the part of the Board of Parole to go 


•i forward with their proceedings before the exhaustion of appollat* 

Si 

j;remedies on the drug charge. Is it proper to continue the defend¬ 


ant's incarceration on the drug charge which may well be reversed 
or on the other violations, tho explanation of which may bo acccpt- 

I 

able to the 3oard? 

i 

22 . hlXRCCOrd-, it is respectfully urged that the do for. d- 

i 

ant's motion be granted in all respects, l.o. (1) that his removal 
from West Street be stayed pending determination of this motion 

and final parole revocation proceedings (2) that all parole revo- j 


V//' 


• • 







t 
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UNITED STATES T __ _ 

«ASxEA.\ district or new yorx 




UNITED STATES 05* AMERICA, 
“•gainst- 
savmxd argro , 


ORDER 


Petitioner. . 

Upon the application of the Federal r o . 

Unit/”'-rt r , 1 render Services 

u *»iw/I*CCal A if* e rt „: 

—-ujrr,rrr; r - - 
nr- 1 "*- - —-—-» 

hearing, it is hereby 

ORDERED that the Warden of Fcae- 1 - ► 

<27 ; aB - c. fcwe.al -etention Headquarters 

W7 ,,os * Street, New York citv «... 

th*o 5Aid r%A Yv'Cvn * - - - 

X6d0rAX DdtaAtion ^*cquarters, 427 West S-roo- \ * ** 

until January 15, lt74 . ^ 

SO ORDERED 


UNITED STATES DIET1"- — 


DA7ZD: 3 RCGXEYX, NEW YORX 
. Sececber 21, 1973 


<SPs 7 
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UNITED STATES DTSTETFT COURT 

easier:; district of kew york 


r.iE IT. IT ZD STATES OF AMERICA, 


- against - 

HAROLD SCRRIZBER, 


Defendant. 


Appearances: 


No. 73-C-1830 

f U i i..n I 

tfEMOR'AMMM 

and 

ORDER 


• t.Li N.y 


DiTr/7 iJ/: , •'* 


JAMES FASCARELLA, ESO. (EDVARD J. BOYD V, 
United State:; Attorney, of Counsel;’ 
for the Covern.T..'r.t . 

LOUIS J. F.ILD.'Z, JR., ESO. (Ko 3 srs. KORCAH and 
CELFI, of Counsel) for defendant 


3 0 0 L I N C, D.J. ! 

I 

Releasee on parole frora the Federal Correctional I 

Facility at Danbury, Connecticut, on December 4, i.972, defend- 

i 

anc was indicted in Nassau County for possession of stolen 

{ 

p^oper«.y and for felonious possession of a weapon, and he was 
released, on Kay 25, 1973, upon giving $1,500 cash bail. On 
Novcraoor 19, 1973, defendant pled guilty to*criminal possession 
of swolcn property in the chird degree, in satisfaction of 
all outstanding state charges, and ho was continued on bail^'“' 
until sentence day, January 9, 1974. Evidently the United 
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States Board of Parole then Issued a warrant for the retaking 
of the defendant as a parole violator. In view of defendant's 
pica of guilty in state court, he, no doubt, can no longer 
contest the fact of parole violation. Xainer v . I/nited States 
Attorney Cor.ernl. 5th Cir. 1970, 429 F.2d 389,391. The issue 


defendant's application presented is whether there is authority 
for admitting him to \Z _1, and, whether, if there is, he 


should be admitted to bail until his parole hearing, which, 
in this case, almost certainly, will deal not with the prob¬ 
ably undeniable fact of violation, but with the disposition 
to be made on the basis of the violation, its nature, its 
circumstances, the terms of the state court sentence and 
other factor' relevant uncer 18 U.S.C. $4207. The probation 
officer indicates t.iat, subject of course to the decisions 
to be made in the scate sentencing proceeding and in the 
Parole Board hearing, there is no reason why aefendant should 
not be regarded as a good bail risk if bail is available at all. 

Morris-v. Erj'.’or , 1972, 408 U.S. 471, outlines 
the undeniable minimum of due process rights that an alleged 
parole violator possesses, and they relate in large part to 
assuring a fair hearing on the fact of violation (408 U.S. at 
488-48). But the Court is clear that the revocation process 
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Involves two distinct issues, f i r ■: t . violation ar.d, ; c c r d , 

the i/isdon of recorj 3 it.T.cnc (403 U.S. at 479-480). The Court 
discarded as useless resort to a "right" or "privilege" ana¬ 
lysis, holding that the parolee's "liberty is valuable and 
must be seen to be within the protection of tho Fourteenth 
Amendment" (403 U.S. at 432). The Court held open the ques¬ 
tion whether indigent parolees are entitled to assigned coun¬ 
sel, and did not consider the question of bail at all. Mr. 
Justice Douglas, dissenting in part, expressed the view that 
there should not be recorvaitnent before final hearing if there 
is no new criminal offense but rather an infraction of other 
parole conditions (403 U.S. at 497), echoing a view of Judge 
Skelly Wright expressed in a concurrence and dissent in Hvsar 
v. Head . D.C.Cir. 1963, 313 F.2d 225, 262 (Judge Wright 
assumed that in the case of a new offense the defendant would 
be in custody, perhaps thinking that the bail issue would be 
mooted). £f. Ur. 1 toe St.-tcs ex rel. Buono v. Kenton . 2d Cir. 
1961, 287 F.2d 534 ( habeas corous appropriate where violation 
hoarir .3 too long delayed) ; United c>: ral. Vance v. hen ton . 
D.Conn. 1966, 252 F.Supp. 344 (sane). 

Defendant must accept, as In rc Whitnev . 1st Cir. 
1970, 421 F.2d 537, holds, Chat a parolee may have no Eighth 
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A-. 2 nd.-r. 0 nc right co bail (although it appears unsound to put 

it on .the 3 round that. unjike an indicted defendant. a parolee 1 
is not presumed co be innocent: an indicted defendant is one I 

when a grand jury has found reasonable ground co charge with !■ 

a .eiony; the presumption of innocence functions when the 
trial commences to locate the burden of proof and the measure J. 
of proof required; it is not a presumption of rational in- 
ferer.ee from facts, such as that most indicted defendants arc 
found not guilty if fairly tried; the exact contrary appears ! 
to ae the statistically supportable inference). 3ut that 
neither decides that there is no power to admit to bail nor 
excludes the conclusion that due process certainly commends 
if it does not require consideration of the question whether 
this defendant should not be admitted to bail if the indivi¬ 
dual circumstances of the defendant's case make postponement 
of recommitment until the Board of Parole acts'the course 
which a careful weighing of the values involved dictates 

' 

Here, the state court, knowing defendant's situation 
and having taken his plea, has continued him on bail. Flight, 
then, is not anticipated. Ultimate'state incarceration or 
federal recommitment are not inevitable. The family circum¬ 
stances of defendant are peculiarly difficult, and yet they 
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furnish further assurance of his continuing availability. It 
is unlikely that the board of Parole would find it judicious 
to conduct its hearing until after the state court has sen¬ 
tenced tn January 9, 1974. In these circumstances, admission 
to reasonable bail, uoUlicr expressly authorized nor forLiiien 
by a close reading of l.H u.S.C. *£4205-4207 and 13 U.C.C. J5 
3141-3152 (cf. Baker v. Sv.-t. . a. C. Cir. 1969, 420 2.2d 1342), 
is appropriate. 

It is, accordingly, 

0RDE2E3 thet defendant be released from custody 
upon his execution of an appearance bond in the amount of 
$15,000 secured by the deposit of $1,500 in cash in - the 
registry of the court, substantially in the form provided 
under 18 U.S.C. 53146(a)(3). 


Brooklyn, New York 
December 17, 1973 
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UNITED STATES DISTRTC 

IL. 'V^j a L«wi 4 ..«.v»* v, • « iE * < 


RAYMOND ARC TO, 


Petitioner, : 


- against - 


UNITED STATES C7 AI-IEICA, 


Respondent. : 

-X 


74-C-143 
(65-CR-314) 

MEM ORAK D UM 

and 

ORDER 


APPZ'..YETIS : 


EDWARD J. KELLY, ESC. (FEDERAL DEFENDER SERVICES 
UNIT, The L*c.ul Aid Society, of Counsel) for 
Petitioner-Defendant-Parolee. 


KENNETH J. XA 
United Sta 
C overmens 


FIAT;, E3Q. (EDWARD J. 3CYD, V, ESQ., 
sue Attorney, of Counsel) for the 


DOQLIXG, D.J. 

i This is, in essence, a parolee's acnlicaticr. 

! 

for an order requiring his parole revocation hearing so 
| be conducted locally (23 C.F.R. § 2.43(b)), and for 
a dr issuer, to bail sending determination of the issue of 
parole revocation. 

The petitioner was indicted for bank robbery c 
July 2o , (6'j^cr. - ^ 14 ), sr.d on his nlea o ~ ouilt** ■ ^ 

one count of the indict: snt ho was, after a co.rr.itr.c..t 
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under § 4203(b) of Title 18 for study and report, 
sentenced on February 23, 1967 to serve a tern of 15 year- 
pursuant to 18 U.S.C. 5 4203(a)(2). His commitment r-.*:-' 
from his arrest. Petitioner was released from federal 
custody on parole under the provisions of 5 4203(a)(2) cn 
November 23, 1970. Subsequently, petitioner obtained and 

I 

apparently retained employment in this District until the 

i 

events no / to be referred to. 


It appears that with the permission of his 
parole officer, Mr. Keyerson, of this District's Probation 
Office, petitioner from time to time visited Binghamton, 
New York, where his brother lived and he had a friend or 
acquaintance, Russell Cain. On June 21, 1972, while in 

* I 

Binghamton without the express prior permission of his 
parole officer, petitioner was arrested on a charge of 
possessing dangerous drugs. That arrest caused the Board 
of Parole, on July 19, 1972, to issue a warrant (13 U.S.C. 

S 4205) charging the parolee with the arrest for possessio’ 
of dangerous drugs, possession of a weapon (two charges), 
association with a person engaged in criminal activity, ' 
and leaving the district without permission. The warrant ' 
issued to the Marshal at Utica, New York, with direction 

| 

to place a detainer at Attica State Prison. Th. I 


Prison. The parolee 





! 


: was not incarcerated there but was at liberty on the 

State charge on $5,000.00 bail. Nothing further was done 
to execute the warrant and the parolee continued at 
| liberty until his trial and conviction of the State charge 
of possessing dangerous drugs. On that charge he was 
sentenced on July 30, 1973, to serve a term of 5 years in 
State Prison. Cn the parolee's application he was 
admitted to bail pending appeal. His appeal is still 
pending and undecided, and no statement has been made 
about when it can be expected to be determined. 

No action was taken cn the federal parole 
viol *tion charges until on November 27, 1973, the parolee 
j was arrested at his place of employment by two representa¬ 
tives of the Federal Bureau of Investigation and taken to 
West Street. Apparently the arrest was on the July 19, 

1972 warrant. The "Warrant Application" advises the 
parolee that 

“A United States Probation Officer 
will interview persons designated 
by the alleged violator and record 
a summary or digest of their state¬ 
ments bearing on the alleged violation." 

When the parolee reached West Street he was 
interviewed by Probation Officer Beverly P. Greene,'who 
Is a Probation Officer other than the Probation Officer 
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supervising parolee's parole. She interviewed the 
parolee on two occasions: the warrant was net in her 
possession at the tine of the first interview, and when 
it arrived, she found it necessary and proper to accord 
the parolee a second interview. A report of the inter¬ 
view was then prepared and sent to the Parole Executive, 
James R. Pace, but it does not appear that any ccov of 
it was furnished to the defendant, nor is it shown that 
it incorporated a determination of probable cause to held 
the parolee ror the final decision of the Parole Board on 
revocation or a statement of the reasons for that 
determination (cj:. Morrissey v. Brewer . 3972, 408 U S 
471, 487). 

It does not appear that at the interview Miss 
Greene made clear to the parolee that she would determine 
whether he should be held for a revocation hearing and 
whether it should be held locally and that he could bring 
in witnesses and documents. See August 9, 1972, "Mew 
procedures" memorandum of Chairman Maurice H. Sigler of 
the Board of Parole. Miss Greene did, in the report that 
she sent to the parole executive, state that at the first 
interview the parolee admitted hi,n conviction in Bingham¬ 
ton, New York, and his association with a person 








engaged in criminal activity, but denied leaving the 


district without permission. She said that the parolee 
then executed Parole Form. F-2 on which he indicated a 
desire that his revocation hearing be held in a federal 
institution, and that he also executed a C.J.A. Form 22 
on which he requested the District Court to appoint 
counsel for his revocation hearing. IThen Miss Greerie 
J received tne warrant on November 29th, she found that it 

I 

included two additional charges that had not been 
discussed, and, therefore, interviewed the parolee ter a 
second time. She reports that after the parolee read the 
warrant application he denied all five charges and chancec 
Parole Form F-2 so as to ask for a local revocation 
hearing. She added that the parolee denied the five 
alleged violations, but added an explanation respecting 
the conviction for criminal possession of a dangerous 
drug. The parolee admitted that he had been arrested in 
i Binghamton on June 21, 1972, and had bean convicted 

6 / 21/>3 (a probable mistake in dating), but stated that 
since his case was on appeal he should not have been 
violated on the charge before the conviction was affirmed. 
j[ two-told cr.arcc or illegal possession of a 

,j weapon and unauthorized possession of the same weapon (as 
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a parole violation), the parolee denied that he ever 
owned a gun, and asserted that in February of 1972 local 
authorities located the gun in his brother's house 
(mfcrentially in the parolee's absence) and that it was 
possible that his brother had advised the police that the 
parolee owned the gun.- Miss Greene added that the case 
record entries indicated that in February 1972 the .22 
calicer gun was found in the parolee's brother's home and 
that cn May 29, 1972 the parolee's brother had sicr.ed - 
deposition stating that the parolee owned the gun. it 
does not appear that this information was disclosed to 
the parolee. With regard to association with a person 
involved in criminal activity, the parolee stated that he 
was unaware of Russell Cain's previous arrest record 
until June 21, 1972, when they were both arrested cn the 
drug charge. And, finally, with respect to leaving the 
district without permission, the parolee explained that 
he had been granted approval to travel to Binghamton cn 
certain specific occasions but that he had not requested 
approval to travel to Binghamton on June 23, 1972 but 
expected to do so as soon as ha got back. 

Govern.v.n^ cc.r.soi obtained and presented the 
C.J.A. Form 22, as an exhibit. The form recites that the 
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defendant being under arrest for an alleged violation or 
parole in New York City, acknowledged that he had been 
fully advised by his probation officer that he was charger 

I 

with a parole violation as set forth in the warrant which 
had been read to him, that the probation officer had 
fully explained "that I may be afforded a revocation 
hearing by the United States Board of Parole either 

locally near the place of my alleged violation at - 

, or upon my return to a Federal institution. 
The C.J.A. Form 22 indicates that the parolee requested 
that the hearing be held locally, represented that he 


could net afford counsel and requested the Court to 
appoint counsel to represent him at his revocation hear¬ 
ing before a representative of the United States Board of 
Parole, stating that he wished to contest all five of the 
charges. The Form 22 asks for the post-release conviction 
status of the parolee, and petitioner stated that he had 

I 

I 

been convicted of the offense of possession of dangerous 
drugs, but added "Case is under Appeal." 

I 

The C.J.A. Form 22 was filled out under date ot 

i 

I 

November 29, 1973, and witnessed by Miss Greene. 

Under date of December 14, 1972, the parolee 

! 

| apparently receipted for a "NOTICE OF PAROLE CONSIDERATION 
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HEARING" notifying him that a hearing in his case would 
be held during the week of "January 1974" in the parole 
board room at F.D.H." The form advised the Darolee of 
his appellate rights in cases of adverse determination 
(see 28 C.F.R. §§ 2.43(d) and 2.20, 2.21), and that at 
the hearing he could have a representative who would be 
permitted to make a statement related to his case at the 
end of the hearing, or might waive representation and 
present his own case at the hearing. 

However, sometime before December 13, 1973, the 
parolee was ordered removed to Lewisburg, Pennsylvania, 
Fcdcra.. Institution for his revocation hearing, and he 
was advised at Nest Street that presumably the change was 
because his statement had disclosed the conviction in 
Binghamton. 

No counsel had been appointed for the defendant 
in the Southern District Court, presumably because there 
is no regular way of implementing the request in present 
administrative procedures. Defendant turned to this 
Court, as the court of his conviction, and the Federal 
Defender Services Unit of the Legal Aid Society consented 
to act in an emergency capacity. A stay of removal to 
Lewisburg was signed on December 21, 1973, and since that 
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date the United States Attorney's office has cooperated 

in retaining the defendant here at West Street, while 

insisting -hat the procedures already taken and under way 

reflect the fullest compliance with the requirements both 

of the parole regulations (revised September 14, 1973, 

38 F.R. 26,6-. 2-26, o5 7) and the teaching of Morrissev v. 

Brewer , 1972, 408 U.S. 471. 

? > 

The regulations governing parole, release, 
supervision, and recommitment of prisoners appear in 29 
C.F.R. §§ 2.1 and following. Section 2.33 provides that 
if a parolee violates any condition under which he has 
been released "and satisfactory evidence thereof is 
presented to the Board, or a member thereof, a warrant 
may be issued and the offender returned to an institution. 
Section 2.41 provides that any Federal officer authorized 
to serve criminal process within the United States to 
whom a warrant shall be delivered shall execute it by 
taking the prisoner and returning him to the custody of 
the Attorney Ganeral. Section 2.43 then provides: 

(a) A prisoner who is retaken on a j 

warrant issued by a Board Member shall 
be given a preliminary interview by an 
official d 'signated by the Board. 

This preliminary interview shall be 
held prior to the possible return of 
the prisoner to a Federal institution. 


I / 
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Following receipt of a summary or digest 

of the prelim.ir.arv interview, the Board 
or a member thereof, unless he decides 
to reinstate the prisoner to parole cr 
mandatory release supervision, shall rive 
the prisoner an opportunity to appear at 
a revocation hearing before a hearing 
examiner panel designated by the Beard. 

(b) If the prisoner requests a local 
hearing prior to his return to a 
Federal institution, he shall be given 
a revocation hearing reasonably near 
the place of an alleged violation if 

•* the following conditions are met: (1) 

The local hearing would facilitate the 
production cf witnesses or the retention 
of counsel; (2) the prisoner has not 

been convicted cf a crime committed 
while under community supervision? and 
(3) the prisoner denies that he has 
violated any condition of his release. 
Otherwise, he shall be given a revoca¬ 
tion hearing after he is returned to a 
Federal institution. 

(c) Following the revocation hearing, 
parole or mandatory release r.av be 
reinstated, revoked, or the terms ar.d 
conditions thereof may be modified. 

If the parole cr mandatory release is 
revoked, the prisoner shall receive a 
written statr-ent of the reasons for 
revocation and the evidence upon which • 
the decision was based. Whenever 
parole or mandatory release is revoked, 
the prisoner may be required to serve 
sll o- env part of the remaining term 
for which he was originally sentenced, 
less such good time as he may earn 
following his recommitment." 

The parole regulations have been revised since 


and in the lichr oi . crris,~cv . and over a year before tha* 




revision, on August 9, 1972, the Chairman of the Board c 


Parole had promulgated "New procedures" in consequence c 
M orrissey . The "New procedures" memorandum visualizes a 
preliminary interview "in the same manner as heretofore, 
including furnishing to the alleged parole or mandatory 
release violator of forms F-2, to determine the matter o 
local v. institutional hearing, and the C.J.A. Form, to 
determine the question of whether the alleged violator 
wishes to request appointment of counsel. This orelimi r. 
a ry interview, ho w ever, must be conducted by * ^ n 

Officer ether than the one v:ho had beer, sundry' c --- 
jL.1 A oc -o^ violator and who has rocc—ended the y-.»-rrrr " 


(Underlining in original.) The memorandum explains that 
the violator should be told at the preliminary interview 
that it will determine whether he should be held for 


revocation hearing and if so whether that hearing shoal 
local or at the institution from, -which he was released. 


The memorandum continues: 


"These determinations will be made pursuant 
to a summary of the interview, and a 
recommendation, which will be forwarded ti¬ 
the interviewer to parole headquarters at* 
Washington." 


The memorandum then continues: 
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"The alleged violator should be 
further advised that if he has not 
been convicted or a new criminal 
offense while on supervision, and 
f * * t — ahc denies all os ine cha^c^s 
of violation, he is entitled to 
bring to the preliminary interview 
documents cr witnesses m his behalf. 

Further, he rav request that the 
probation officer . . . ask adverse 
witnesses, including his supervising 
Probation Ofricor whose testimony 
would favor revocation, to appear at 
the hearing. The witnesses would then 
be available for crossexan-ination." 

The memorandum notes that the probation service and 

Parole Board can only request witnesses to appear and 

cannot ccr.pel attendance and adds that probation officers 

would attend as witnesses on request. The summary of the 

preliminary interview is to include the substance of the 

documents in evidence of support of revocation and in 

support of the parolee's position, and, "The recommendstic 

should include the reasons and evidence which support it.' 

The next provision of Chairman Sigler's memorandum 
is of high interest: 

"If the new rights, outlined above, 
should ba requested by the alleged violator, 
such as bringing his witnesses or documents 
or requesting confrontation and crossexam¬ 
ination of adverse witnesses, it could 
cause a poet -cnement of the m^e 1 • —-*> 3 —. 
interview. If such a postponement should 

At COS i 1»J .O to 1 * SVC ^ 

materials and persons requested, including, 
e,g *» stained or appointed counsel, if any. 


r 

, /V. 






this postponed preliminary interview 
could then be conducted as a revoca¬ 
tion hearing, by an examiner designated 
by the 3oard, provided that arranging 
for an examiner's croser.co does net 
cause further delay in the hearing." 

The remaining provisions relate to the detail of local 

revocation hearings. The memorandum of Chairman Sigler i 

emphatic and clear in reiterating the point included in 

28 C.F.R. § 2.43(b), quoted above: 

"However, [the parolee] is net 
entitled to this right [confrontation 
with and crossexamir.aticn of adverse 
witnesses] it he has been convicted of 
a new offense or if he admits any of 
the alleged violations of his parole 
or mandatory release." 

This is followed with the sentence: 

"Thus the criteria for confronta¬ 
tion and crossexamination correspond 
exactly with the qualifications for a 
local revocation hearing." 

There is an additional provision in Chairman 
Sigler's memorandum which should be noticed: it requires 
the parolee entitled to a local revocation hearing who 
waives that local hearing, to be advised that if he dees 
that, he must then waive his right to request confronta¬ 
tion and cross-examination of adverse witnesses. "In 
other words, confrontation and crossexamination of 
adverse witnesses can be had only at a local hearing." 






when 


(Compare 28 C.F.R. § 2.44(c). which./read with Section 
2.43(b) seems to deny the rights of confrontation and 
cross-examination in hearings conducted in the ir.stitut 
where the parolee was formerly imprisoned only if he do 
not ccny the charges or has/post-release conviction.) 

The petitioner essentially seeks as relief, firt . 
local nearing ratr.er than a hearing at Lewisburn, -- 
he can present such local evidence as he may have withe 
imposing needless cost - which he nay be unable to coir 
Second, he seeks to be released on bail until his statu 
as a parole violator has been determined and recc-.r.itre- 
ordered, either on the basis of the final affirmance u 
his State conviction, cr on the basis of one of the cm, 
charges of parole violation. All five charges are stil. 
open charges. While the State seems ready to aband~r. th 
charge of criminal possession of the weapon, the Beard 
can still inquire into that charge and, of course, into 
the charge of possessing a weapon in violation of his 
parole conditions. Indeed the reversal of the State 
conviction would net preclude the Board from determining 
the dangerous drug matter’ as a parole violation cn the 
evidence made available to the Parole Beard 








The Government’s first contention is that the fact 


of conviction, both under 28 C.F.R. § 2.43(b) and under 


Morrissey (4C3 U.S. at 490), precludes the parolee from 


obtaining a local hearing as a natter of right, and that 


under the "New procedures" memorandum the fact of 


conviction also deprives the parolee of the right to 


present documents and voluntary witnesses to his prelimin¬ 


ary interview nor claim the right of confrontation and 


cross-examination. Hence, it is argued, the preliminary 


interview as given by Miss Greene on two occasions, and 


the transfer of the locus of the revocation hearing to 


Lewisburg are amply justified both under Morrissey , under 


the regulations and under the "New procedures" memorandum. 


The Government further argues that if there has been seme 


failure to meet the standards of the reasonable regula¬ 


tions and the "New procedures" memorandum then, before 


proceeding in court, petitioner must exhaust his 


administrative remedies. The difficulty with the latter 


contention is t’wofold, first , that the appeal prevision 


contained in Rule 2.43(b) is only from the decision 


rendered in the revocation hearing and does not relate to 


matters having to do with the securing of an adequate 


hearing under Rule 2.43(b). The second difficulty ;_s 













with the assumption that a conviction 


j 

appealed with bail allowed pending appeal is a “conviction” 

in the sense of Rule 2.43(b) (2). It must be supposed that' 

i 

Rule 2.43(b)(2) means such a conviction as puts guilt, 
and therefore parole violation, bevond question, and, ^ 

i 

hence, leaves open only the 3oard's determination to 
reinstate, revoke or modify the parole terms and 

i 

conditions .Morrissey assumed, in referring to conviction, 

» 

j 

that there would be no necessity for relitigating the 

i 

facts (403 U.S. at 490). But where the conviction is on 

i 

/ ' 

appeal and reversal is a possibility, the revocation 
hearing held at the institution will retrospectively be 

» 

set at naught in the case of a reversal, and if adequate 
justice is to be done, the Board of Parole would then have 

l 

to reconvene the hearing, and reconsider the charge cf 

I 

{ 

parole violation on the evidence available to it. That 

I 

would be the sort of hearing visualized as appropriate 

I 

for local conducting, since it calls for the presence of 

witnesses, and the right of confrontation and cross- j 

* * 

examination. Hence, the fact of the pending appeal 

should properly have been taken into account in structur— 

I 

ing the preliminary interview. it is a fact which, taker, 
with others, might well produce the conclusion on 


CS-/77 
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preliminary review or in local hearing that the Beard cf 
Parole should withhold action pending the outcome of the 
appeal provided it was not frivolous and was pursued 

diligently. Certainly purcosive delay would be intolerabl- 

i 

The alternative course would be to put the conviction 

j 

matter to one side and inquire into the gun charges ana 

i 

I 

the charge of consorting with Russell Cain, both of 

. I 

i 

which would appear to lend themselves to local hearina, 

. i 

and the charge cf leaving the district without permission. 

The Government argued further that the Court is 
wholly without the power to grant bail in the present 
situation and could intervene, on a jurisdictional basis 
of substance, only if the detention of the defendant was 

j 

an illegal detention, which the Court would be required 

! 

to relieve against through habeas corpus. There is much 
doubt and uncertainty about the place of bail in the 

relatively new field of inquiry into parole granting, 

. ! 

parole revocation and recommitment opened by the Supreme 

I 

Court in y.orri —cy and in Gaanon y. Scarpelli . 1973, 411 
U. S. 778. Foi the reasons set forth in the memorandum 

In United States v. Schrieber . 73-C-1830, it is concluded 1 

« 

» 

that, while there is r.o Eighth Amendment right to bail in 
the case of a parolee who is charged with violation. 










X 


there is a power to admit to bail i„ a prcper case . . 

contrary determination in Pecol. ox r«l tv. 

-- - oI -£-'-:r.r.Gr. 1973. 

33 “ ». is. indeed. . Jtrons , ttthorit 

i.1. - 


the court, while denying a constitutional right tobail 

Put its unwillingness to grant bail on the ground that 

bail had to be authe—-u 

authored by statute, and it found t'-v 

the Kew York statutes limited bail to criminal actions cr 

J procceamgs, and it construed the statute as excluding 

parole revocation proceed<nc S Th* * * 

-ncs. The feceral authorities 

j have not gone that far. 

' Plaintiffs argument i« , 

9 -• t .s complex and follows many 

paths, but the criticil 

ai arguirent s can be considered in 

terms of whether or not the proceedings to date have 
-fleeted appropriate compliance with the provisions of ' 

28 C.F.R. § 2 *;■> \ 

s <■.h - \ a; m the f • 

ri “ st instance, and a correct 

application of § 2 43 (h) o\ ; 

* -43M (2) rn the further diew of the 

matter. While Section 2 43^1 __ 

*^y not require an 

evidentiary-hearir.c tvpe o- • ‘ 

- preliminary interview refer- 

a probation office- r. , 2 ^ , < 

' '“ ura « n Skier's "»ev/ procedures" * 

memorandum of August 9th. in its first three numbered 
Paragraphs, provides for an elaborated preliminary j 

hearing before a disinterest^ 

s ‘— i-caation officer vi-h *-% 

opportunity accorded to the parolee to nr. _ .“ ' 

P iee to present witnesses ! 







I 
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and documents. It is at the same time being explicit 

i 

that the procedure is inapplicable in the case of a 

i 

parolee who has been convicted of a new offense. It does 
not appear in the present case that Miss Greene told the 

I 

parolee that he could present the material that the "New 
procedures" memorandum authorizes and Section 2.44(a), (c) 

i 

appears to contemplate. Nor does it appear that the 

I 

parolee was furnished with a copy of Miss Greene’s retort 
and recommendation to the Parole Executive. See "New 
procedures" memorandum, par. (4); Morrissey . 403 U.S. at 
485-487; Gagncn , suora , 411 U.S. at 786 Cf. Section 2.43 
(a). The procedure followed appears not to have conformed 
"to the nature of the process that is due, bearinc in 
mind that the interest of both State and parolee will be 
furthered by an effective but informal hearing." (408 
U.S. at 484-5). Nor did the procedure reach the kind cf 

t 

I 

conclusion required by the procedural outline for the 

P re lintinary hearing given in Morri s - ev , 403 U.S. at 487: 

"The hearing officer shall have the 
duty of making a summary, or digest, of 
what occurred at the hearing in terms of 
the responses of the parolee and the 
substance of the documents or evidence ! 

9 i v ®n in support of parole revocation 
and of the parolee's position. Eased on 


-he information before nim, the officer 
should determine whether there is probable 
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cause to hold the parolee for the final j 

decision or the parole board c.n revocation. 

Such a determination would be sufficient 
to warrant tne parolee's continued i 

detention and return to the state 
correctional institution oendino the 
ina 1 arcis.cn. As in Go lube re, 'the 
decision maKer should state the reason i 

for his determination and indicate the 
evidence he relied on . . .• but it 
should be remembered that this is not 
a final 

determination callir.c for 
formal findings of fact and conclusions 
of law.'" 

Miss Greene here did apparently report in accordance with 
the first part of the Court's outline, but is shewn to have 
made that determination of probable cause which warrants 
continued detention, together with a statement of the 
reasons for the determination. The Court in the language ' 
quoted visualizes such a probable cause determination as 

I 

a condition precedent to continuing detention. 

I 

No doubt the problem here is deeply involved with 
the second problem, that is, the effect on the shape of 
the entire revocation procedure and on the nature of the 
preliminary interview of the fact of the parolee's post¬ 
release conviction. Both Chairman Sigler's memorandum 

i 

and Section 2.43(b) support the conclusion that the ; 

procedures elaborated preliminary interview and heating ! 
procedures visualize only the case where parole revoca- 
tion must depend for proof of violation on seme^ '( 








thing ocher than a conviccion. That is noted in 
Morrissey , 403 U.S. at 490. But the very fact that the 
conviction is treated as absolutely determinative of the 
issue of violaticn must lead to the conclusion that 
Section 2.43(b)(2) and the teaching of Morrissey have 
relation to final convictions and not to convictions 
vhich, although "final" in the court of instance, are on 
an appeal chat is not frivolous. That is surely warrante 
where a New York State defendant has been admitted to 
bail pending appeal. Under New York Criminal Procedure 
Law, § 510.30, Sub. 2(b), an application for bail pending 
appeal requires the court to consider the likelihood of 
ultimate reversal of the judgment, and a determination 


that the appeal is probably without merit alone justifies 
but does not require, a denial of the bail application 
whether or not, under the standards governing bail 
applications generally, the defendant would otherwise be 
entitled to bail (sec § 510.30, Sub. 2(a)). Eail 
applications muse be made on notice to the District 
Attorney with adequate opportunity to appear in oppositic 
and the bail order becomes inoperative after 120 days if 
there has not been a determination of the appeal unless 
it appears that the appellate court has postponed the 


7 












appeal and expressly ordered that the bail order shall 


continue to be operative. !7ew York Criminal Procedure 

Law § 460.50, Sub. 2, 3 and 4. ! 

There is a second set of considerations not taken 
into account at all in the Section 2.43 provision limiting 
all cases of conviction during release to hearings at the 


institution from which-the oarolee w 


as released. As the 


court in .‘' errinsov rr.ade clear, and as the very structure 

i 

of § 2.43 bears cut, the procedure is essentiallv a three— 

‘ (a) 

step procedure comprised of/prelirr.inary review to 
determine probable cause to detain, (b) hearing (local or 
institutional) to determine violation, and, (c) finally, 

I 

making the decision, if violation has been found, to 
reinstate or revoke and if the latter, to fix the terms 

and conditions of rcccrr.rr.utr.ent. The prisoner under 

* 

§ 2.43, in case of a determination to recommit, is 
entitled to a written statement of the reasons for 

i 

revocation and the evidence upon which the decision was 

{ 

based. Morrissey contemplates (408 U.S. at 458) that, 
even where violation is demonstrated or conceded, the 

I 

parolee must have an opportunity to show mitigating 
circumstances which suggest that violation docs not 
warrant revocation. £o ~ Gmncr., oucra, 411 U.S at 


fJsij 


I 
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791. In this view of the role of the revocation hearing, 

j 

it is not apparent that interests of due process will in 
every case be adequately served by institutional hearing 
where, at least, the alleged parole violator is able to 
show that i-actors in rr.itigaticn can in his case best be 
demonstrated at a place nearer to his residence and work 
place during release, and nearer to the place of the 
alleged ^i^xaticn, provided no inordinate administrative 
inconvenience is imposed. Where, as may be the case bore, 
the evidence in mitigation would very likely cere frem 
New York City, the center of a large metropolitan area, 
local parole hearings would not appear of necessity to 

I 

impose any administrative burden. It might be hoped but 
it cannot be expected that the number of parole violation 
cases in the area will be too few to warrant regional 

* 

hearings in this (and other) metropolitan centers. 

When the parolee was admitted to bail in the State 
court, that must necessarily have been in the knowledge 
that he was a parolee and that his conviction, if affirmed, 
would constitute a major parole violation. While 
certainly no notice of his application for bail pending 
appeal was given by the parolee or his counsel to the 
Board of Parole or to the United States Attorney, the 


pm 








circumstance that bail night be applied for and a1loved 


I 


was known to the Board of Parole, or, at least, it must 
be treated as knowing that, inasmuch as the parolee was 
allowed to remain at liberty on his State bail under 
continuing parole supervision for over a year before the 
warrant for his apprehension was acted upon. Mistake or 
oversight because of the Marshal's apparent ignorance of 
the parolea's location might explain the failure to 
execute the warrant, but it appears that the parolee was 
in regular report to his Probation Officer, charged with 
supervising his parole, throughout the period when he was 
awaiting trial. The Probation Officer may not have been 
furr.ished with a copy of the warrant or advised of its 
issuance, and Miss Greene did not have a copy of the 
warrant until alter her first interview with the carolee. 
In any event, to incarcerate the parolee at this time is 
an adrainistrative overruling of a judicial determination 
that the paroiee should, at least in his role as a 
convicted defendant known to be on federal parole, remain 

y 

at liberty. It is a judicial determination rendered ir. a 
State court, and, in a sense, it could not be "binding" 
on the tnited States or any of its officers cr the Bo-' , rd 
But it is a factor emphatically to be taken into account 
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berore a parolee is violated and his procedural rights 
with respect to his revocation hearing fixed on the basis 
of the bare act of the conviction on which he has been 
admitted to bail. 

To draw these threads together: it is concluded 

I 

first , that the preliminary interview accorded the 
parolee was not in conformity with Chairman Sigler's 

. I 

"Kew procedi res" memorandum of August 9, 1972; second, that 
the conviction in the Binghamton Court is not, since it 

I 

is not a final judgment of conviction because of the 
pending appeal, such a conviction as precludes a local 

| 

hearing under § 2.43(b)(2); third , that appropriate 

* * i 

deference* to the judicial determination respecting bail 
iri the Binghamton Court establishes in defendant a orima 
.faciq right to have a bail determination made in this 

i 

and, _t_cur_th, that the Government should be given an 

I 

i 

opportunity to present any considerations making against 
the allowance of bail which it may want to present 
including a shewing, (a) if it be the case, that the bail 
determination in the State court did not take account of 

( 

the fact that the parolee was on parole under a federal 

I 

sentence, and that a warrant had been issued but not 

executed, or (b), if it be the case, that the parolee's 

-•---• 

^—*——— ■ - •— 

pts a '' j 
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UNITED STATE:* DISTRICT COURT 

eastern district of new york 


RAY.'DND ARCRO, 


notice cr : orior: 


Petitioner : 


-against- 


UNITED STATES OF .’.."ERICA. 


P.cspondcnt. : 


SIR 


74 C 143 


PIXASE TAi.3 NOTICE, that upon trie annexed affidavit 
of EDNAR*} J. KILLY, duly svom to this It th day of February, 

1-74, and all tho part rs a .id pruerr. ii.-ejs f.-rctofire ar.i 

hoteln, the nccrsier.cU, in behalf of tr.= peti ticr.cr, RAY:EEC 
ARGR.O, will rove this Court, before the Honorable JCKN F. 

DOOLING, Jr., in the Uniteu itstts District Court for the- Eastern 
District of Hew York, 223 Cab-an Plata Ea.t, borough of Brcohlyn, 
City and State of New York, at a tine and aluce to be fixed ti¬ 
the Court for an order il) reaching and -Jicicing the Habeas 
Corre a issues raised heretofore in petitioner’s brief, or in the 
alternative 12) ada.ittin.the petitioner to reasonable bail 
ptnCmc the fi:ial deterr i.iation of parole revocation proce.a- 
ings; and for such other ar._ further reliaf as to the Court 
nay seen just anu prefer. 


DATED: EI COKEY!:, V ?.1 

February 26, 1974. 


Yours, etc.. 


ROBERT KASAhOF. ESQ., 
FEDERAL CERLhCER SERVICES UNIT 
r—: X.! • T ' • IOCILTY 
26 COJ.V : - 2, TOO:! 7'1 

—. . VO! \ 111 . 

EDKAFD J. EOYD, V. 

UNITT.D STATES ATTCRJXY J*'' V* (j Q 

EASTS DJI DISTRICT CD YORK 
BROOKLYN, ULi: YORK 


CLcric, or t:.:: l.*itld states district court 
easts ri: district cr Nib ycrk 


l 'Jr/Z 
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UNITED STATES DISTRICT COURT 

EASTEr.*: district cr \c:y 


rayjjond Ar.sp.o, 

Petitioner 

-against- 

Cl.’ITTD STATES OF A:ERICA, 

Respondent. 


-X 

t 


AFFIDAVIT 
74 C 143 


ST'TT OF NT?.’ YOFK ) 
COr.JTY OF KINGS ) 


3S: 


EDWARD J. KERRY. being July sworn, deposes and says: 

1. Ho is an attorney associate.' with .'•OfDr.T ..‘SAKGF, 
EEC., Tederal Defender Services Unit. The legal Aid society, 
attorney cf record assigned to represent the petitioner herein, 
Raymond arcro. 

2. This affidavit is submitted in support of a notion 
in behalf of the petitioner which requests an order ( 1 ) reaching 
and deciding the habeas coccus issues raised heretofore in 
petitioner s brief, or, in tne alternative ( 2 ) acnittmo the 
petitioner to reasonable bail pending the final detcmr.ation 

of parole revocation proceedings; and fer such other ant further 
relief as to the Court nay seen just and ticper. An earlier 
1 --atier, for tail was heard and denied .’itheut prejudice to 
renewal on February 13, 1974. 

3. The history of this case since February 13, 1974 
is the following: After the hearing, counsel learned for the 
first tine fron petitioner that a large neasuro of the dela- 
in the perfection of his state appeal was caused by the lc;.* 
transcription nt record by the court stenographers in Bln- 
ghanton. New York. This fact was confirmed in a nurher of tele¬ 
phone calls between counsel and petitioner’s counsel in the 
State case, A. Jack Rappaport. The latter advised that there is 
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but a snail staff of stenographers in the Binghanton County Court 
and there were other transcripts the preparation of which took 
precedence over that of the petitioner's. Apparently, as the 
result of the delay, Fx. P.appaport, on or about hoverber 30, 

1973, received an additional 120 day period in which to perfect 
the appeal. The transcript was delivered to hin in the early 
part of January. It is only since that tim.e that a lack of 
funding of the appeal by the petitioner has resulted in further 


delay. 


4. After discussing the situation at Kiat Strict with 


the petitioner on February 14, 1974 in the light of the Court's 
admonitions about expediting the appeal and Vx. r.appacort's 
position that he could not go forward vic.li it without funds frou 
petitioner, both the petitioner and counsel advised Mr. Pappaport 
by pr.a to withdraw Xrcr. the case and ior..ard tlia trar.rcript 
here. This was confirmed by petitioner's and counsel's letters 
to !*x. Pappaport a day or so later. Also at this tire, the 
petitioner wrote a letter to the Court concerning the background 
of the delay, a letter to the Appellate Division, Third Depart- 

t nt, asking for the assignment of coui.ju! as an indigent, and a 
tter to the national Lawyers Guild, with the view or their 


perhaps promptly intervening and taking ussi«jmcnt. 

5. On February 19, 1974, the situation changed. t*x. 

I 

Pappaport advised by phone that petitioner' t co-c :fondant-, 

Russell Caine, had provided sufficient funds to cover the print¬ 
ing of the Appellate transcript and brief end. In view of this, 
Mr. Rappaport was prepared to go forward with the appeal of the 
petitioner since the transcript and apppllata irs -.es, particularl 
those involving a fair trial, were the sane for both. Mr. 
Rappaport indicated he would protect petitioner's rights on 
appeal even though he Slight ultimately receive no fee from him. 

6. On February 20, 1974, counsel discussed the options 
with the petitioner at West Street: to continue to seek new 
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.vUiicol with its consequent delay, or to stay with Mr. Rappaport,j 
notwithstanding r.zzt disryrccnents, in the hope that his famil¬ 
iarity with the c«.ant its issues v/ould result in a more 
pronpt resolution of th» appeal. After consideration, Mr. Argro 

' . I 

a-vis-c. :ir. r.«;.•.:t !?> phono that day tliat he wished hi: to 
cor ti aue as tpp i-ll.j*;'.* ccuasci and to pro..)tly forward to council i 
here an tffii:; 1; rrttir.o forth the rei30nc for the delay in I 

rtrfacting the aip.jal. | 

- 

/. Or. »vn riv.rv a5, 197*i counsel raceived hr. Rapps- 1 
fort’s .ifficavit, a ccoy of which is attached U reto. I 

8 . In view oil tho pre»?nt posture of tht appaal and 

f!r. rtar-*v.?ort : a: ffdavit, '1itf.ii ?:r?l:Lus part di’ay?, p-ititi'- cr 

would suN-iit tl.it hit epposl is now b»ing diligently carried i 

1 

forvard and the reason, on cno basis of which the Court denied 
bail on February 13, 1574, has been disposed of. j 

9. Kowavor, tho present situation of the petitioner’s I 
continued me j rccraticn at West Street make rare than ripe the 
determination uf the habeas cornua issues and requests for relief 
heretofore ra: jed ir. his brief. As of this writing, core than 

"oaths oiaatad since petitioner was picked up cn the 
* arr, 1 R- and jailed and r.eerly one month has elapsed since the 
Court rencurau its i.e.-oranuun/or^cr of February 1, 1174. ::ir.ity-j 


■:..o .'.ya hi 


■ - ••‘u, with tho petitioner sc.il confined 


an overcrowse.-. .toi.ity, deprivod of his liberty, and frustrated I 

in obtaining .ucs protections, the Board of Parole, in the face 

of the statutes, :tr n regulations, the teachings of tho cases 

““■* thi3 Court'3 ov. o-.ie'.ons, continues'to deny hin the ap- 

-l-iotu ur.u ap-rsv • .rc:._ufis which ecu Id resolve the qu.juro^ 

' •! 

of his liberty and the future course of his life; The inaction * 
of the Board is Instinct with obtuseness ^ indeed, with callous- ^ 
ncS3 toward the situation of the petitioner, and is an index of ^ 


r/t/j 
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Ita attitule t. -iru til omers vho are similarly situated, it 

has ehot.-n itrcif unfair, lacfcin-j in jcrr-vtl .n nf , \ r c t • 
bill t.'.Orf , ..iroj i t i.-. i-o disregard cf tiw rct.-j uhleh c! -i 


oovam it? cfn-l".?*. 

1C. VI.io -tatc of iUr.irtt j'ould ro ionjar L_* tolirtt-ji. 
yj thin irt. -Tin I card ha? hid its chhr..:o co dr» »/hnt i? re¬ 
quired? ffc h :a fallal wt.tnrlyr .If fc-filtcrt further ren- 
aid •.•rah. 1 .or.. 7hr voritJor.sr r.ho-.ili bn dir.rha-.-^id. 

11. M n.iT’OP/; it in Bfinrtetful'.y that tho Court 

r * r ■ ' cr hjf u-.u .- S-jyjli is-rsm hor ^eftro rr.ixcd in 

oetitiriK.r'c 1 ?ir tr. it r. fr.tr av.tli eor.rirtarati.Ji., the t.iit j’tv’J' 

~ fl " ' ,r ‘ ' . - ! it*.ir 1.'. t.i. I: *.r *.?•«Lr. r.\ , : 

thn petinlenv ha sOrLtt-l cc r-t crrclc hall pending fir.a l c-.- ' 

iiimni'.lcn parole invocation proceed ineo; r:ij far such c*:.-< - | 


aoc furtuer ttlief as a; tie Court-in/ ;;.«m iiiat. end proper. 

. cttzt- 
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r-*. . .* •• of ?fbr«iir/ if*? 
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STATE OF NEW YORK s 

: SS 

COUNTY OF BROOME i 


Re: Raymond Argro,Petitioned 


A. JACK RAPrAPORT, being duly sworn deposes and says: 

1. That he is a duly licensed attorney at law with 
offices at 11 Congdon Place, Binghamton, Broome County, New York. 

2. That he was attorney, for the petitioner above 
named and one, Russell McKinley Caine, who were duly convicted 
by a Broome County court and Jury for the crime of Criminal 
Possession of a Dangerous Drug in the Fourth Degree. 

3. That subsequent, each of the defendants was sen¬ 
tenced to serve a term of 0 to 5 years in Attica State Prison. 

4. That subsequent a Notice of Appeal was duly filed 
on behalf of each defendant and a Certificate of Reasonable Doubt 
was issued by the Hon. David F. Lee. a Supreme Court Justice, 
releasing the said defendant, Raymond Argro, pending an appeal. 

time. Justice Lee was advised that the 
reason the Certificate of Reasonable Doubt was requested was that 
the Transcript would not be available until after the usual time 
to appeal. 

5. That subsequently, and on or about November 30, 1973 

a further application was made to Justice Lee for a further exten-j 
Sion since the Transcript was not yet available and on said date. 
Justice Lee granted a further extension for one hundred twenty 
(120) days to perfect the Appeal. ; 

6 . That in January, 1973, the Court Stenographer 
furnished to deponent the Transcript of said proceeding and at 
this time questions arose as to who would be able to pay for the 
Transcript and the record to be printed. 




m v 
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© 


' JL "~ " ' 7 ' "’* t £urth "- *‘ thi » ti»., th. party that po.tcd 

« ail for Mr. hrgro wa, a.aklag to pat hi, coney hack which ha 

Poatad aa bail f or Mr. hrgro. claiming that ha needed this 
money to pay f ar wi, 

r hi. own expenses on the appeal that was pending 

»9«inst him. y 

8 . Subsequently; a small sum of money was received 
rgro and the Court Stenographer was paid. In the 
meantime the Transcript was forwarded to the Walton Reporter 
as of this date the deponent hak been advised that the 
record would be forwarded to the Appellate bivision. ^ird Depart 
*nt. on Monday. February 25. 1974. 

. 9 * THat ^ the mean tlme y ° Ur de P onent has received 

cient funds from the co-defendant to pay for the printed 

record and the Brief. In addition, the co-defendant has agreed 
- deponent tQ the cagh bau ^ ^ ^ behaif 

of Mr. Argro to remain on file until such time as the Appeal is 
heard by the Appellate Division. * 

10 * Ina »much as the issues involved in this case are 

•«t ;T t0 b ° th defendant ” y ° Ur de P°nen: has agreed to repre- 
0t ° f the defendanta on the Appeal, which will be ready 
or argument a. soon as the Appellate Divi.ion advises us that 

he Appeal will be heard, ^t vital Constitutional issues are 

o ved and deponent is of the opinion that the Appeal is 
meritr*ious. 
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Subscribed to . nd .worn to 
before me the ^Wd.y of 
C . 1974. 


A. JACK &APPAPORT 


f. I Motary Public 
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53^ (2 C--. LjCI) {Ti: o to object to dule.y; hab' -r r. comos 
ralief.) 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

RAYMOND ARGRO, 


X 


Petitioner, 74 C 143 

: 

-against- ORDER 

UNITED STATES OF AMERICA, 

s 

Respondent. 

-X 

It appearing that the Board of Parole has net 
accorded petitioner-defendant a local hearing cn the 
charges of violation of parole, but, apparently continues 
to rely on the non-final conviction now cn an appeal which 
petitioner-defendant is shown to be diligently pursuing 

i 

and with respect to which the petitioner-defendant has 

» 

been admitted to bail, and more than a reasonable time 
having elapsed within which a local hearing might have 
been granted to petitioner-defender.:: by the Board of 
Parole, :r.d the United States Attorney having been civen 
due notice of the renewed application to admit petitioner- 

defendant to bail made by Notice of Motion of February 26, 

1974, it is 

I 

ORDERED that the petitioner-defendant be released 













2. 


from custody upon his execution of a personal appearance 

bond in the amount of $25,000 without deposit of cash or ^ 

v 

other security until such time as, after due hearing, the 
Board of Parole revokes the order of parole and terminates 
the parole of the petitioner-defendant, such personal 
appearance bond to be conditioned that petitioner-defendar- 

appear for any local parole hearing that the Board of 

* » 

Parole conducts as the Board requires,, that the petition- 
defendant not depart the Eastern District of New York 
except as directed by the Board for purpose of conducting 
a local parole hearing or with the permission of the 
Probation Officer supervising his parole, and that the 
petitioner-defendant abide any lav/ful final order of the 
Board of Parole, rendered after due hearing revoking the 

order of parole and terminating the parole of petitioner- 
defendant. 









